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under limited circumstances”. In re Atlamic City Public School District, 17 FCC Red 25186,
25189 on December 16, 2002.

To make matters worse, this sroceeding, in its essence, is an attempt to recover
funds from ICM and, therefore, is an attempt to enfores a forfeiture of ICM’s property. If any
civil proceeding descrves the procedural safeguards of Due Process, it is a forfeiture procecding.
This Commission cannot expect a small business like ICM, which is being faced with financial
ruin if it cannot reverse these commitment .1djustments, to adequately defend its position when
the USAC, on deciding its appeal, consider: new evidence that ICM had no notice of or for that
matter had any knowledge of whatsoever. 13ased upon this total lack of both substantive and
procedural due process, this Commission must grant this Appeal, rescind the Commitment
Adjustment Letter, and reinstate all commit nent amounts in full.

C. The proposed commitment adjustments should be reversed on equitable grounds.
ICM, which by the USAC’s own admission, bad nothing to do with any alleged improprieties in
the competitive bidding process is being asked to bear the brunt of some other entity's alleged
improper acts. If these proposed commitme: 1t adjustments remain as proposed, ICM will have
rendered non-recoverable goods and service: and have effectively received no compensation for
its efforts which it rendered in accordance with its contractual commitments. On the other hand,
an applicant who may have been a party to a1 improper competitive bidding procedure will have
received goods and services and have incurred no costs for their acquisition. This would be a
gross injustice where an innocent party is punished and a culpable party receives an undeserved
benefit. This Commission has, in the past, reviewed the equities of various matters and when, as
in this case, these equities weighed heavily ir favor of an aggrieved party, this Commission
waived the technical requircments of regulations to achieve a just outcome. In re Shawnee
Library System, 17 FCC Rcd 11824, 11829 o1 January 23, 2002; In re Folsom Cordova United
School District, 16 FCC Red 20215, 20220 on November 13, 2001, In order to avoid an
unwarranted hardship to ICM and to achieve i1 just resuit, the Commission should issue a waiver
with respect to the FRNSs in issue and the competitive bid rules. On the equity considerations
alone, the commitment adjustment results shonld be cancelled and all FRNs reinstated in full.

2. Subsequent to the filing of ICM’s /.ppeal on May 12, 2004, but prior to the o
Administrator’s Decision on Appeal issued or November 16, 2004, the Federal Communication
Commission (“FCC”) adopted In re Federal-S'tate Joint Board on Universal Servf'cg, 19 FCC
Rcd 15252 on July 23, 2004 [hereinafter Jn re Federal-State]. A copy of that decision is

ammexed hereto as Enclosure 3.

This decision, issued by the FCC in response to petitions by various pmvider_s, _
directed the USAC to re-direct its efforts to rec:over any funds that had been altlegedly distributed
unlawfully from the providers to the party or parties who have committed the statutory or rule

violation in question.
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Adjustment Letters received by ICM. Again, while the plans are similar, they all appear to be
based upon information and sample technology plans (“Sample Technology Plans”) that were
available on the E-Rate Central website (w ¥w.e-ratecentral.com). Attached to ICM’s May 12,
2004 Appeal, as Enclosure D, was a copy cf a technolcgy plan that is the subject matter of this
appeal and as Enclosure E a copy of Sampl: Technology Plans that was printed from the E-Rate
Central website, While there are some diffiirences in the technology plans, they are all
substantially similar to each other and the Sample Technology Plans. While ICM has no
knowledge concerning the preparation of the technology plan at issue in this appeal, it is clear
that Dar Al-Hikmah Elementary School very likely acesssed the E-Rate Central website and
utilized the website as a basis for the preparation of its technology plan, as apparently did other
applicants thereby yielding technology plans that are sitnilar. To draw a conclusion that ICM,
Diversified Computer Solutions, Inc., or anv other party “was itmproperly involved in the
competitive bidding process” from such circumstantial and unconvincing evidence is a harsh
leap of faith that cannot be justified in this forfeiture case where the continued existence of ICM
is at stake.

B. Although ICM was successful in convincing the Administrator that not only was it
not “improperly involved with the competiti re bidding process”, and that alone should have been
ample basis for rescinding the Commitment Adjustment Letter, the Administrator seems to
ignore the reversal of this vital factual issue, and then denies the appeal based on evidence that
was never considered in the prior appeal. :

For the first time, in the Administrator’s decision, it is indicated that the
Administrator has reviewed “applicant docur 1entation that was submitted to SLD during the
course of the Item 25 Selective Review process™. Not only did the original Commitment
Adjustment Letter fail to mention this eviden ce, but again this was a process of which ICM had
no connection with whatsoever, and had no kaowledge concerning the documents that may have
been filed or considered in connection with tt at review.

The fact that the Administrator onsidered this review and related documents

without giving ICM notice of this pew or add tjonal evidence and a right to review it and
comment or refute it, is an unconscionable viclation of Due Process. “The Due Process Clause
provides that certain substantive risks - - - life, liberty and property - - cannot be deprived except
pursuant to constitutionally adequate procedues.” Cleveiand Board of Education v. Loudermill,
et al. 470 U.S. 532, 541 (1985). These procecures would include notice of the evidence and a
right to be heard concerning that evidence. In this matter, the Administrator considered new or
different evidence than was considered as the jasis for issuing the Commitment Adjustment
Letter, without notice to ICM or a right for ICM to contes' that new evidence. This was a
fundamental violation of ICM’s right of Due F'rocess, This Commission has held that
“submission of new evidence following a funcing commitment decision letter is permitted only
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REQUEST FOR REVIEW

Re: APPEAL OF (1) COMMITMENT ADJUSTMENT LETTER
AND (2) SUBSEQUENT DENIAL OF SAID APPEAL BY
THE SCHOOLS AND LIBRARIES DIVISION OF THE
UNIVERSAL SERVICE ADMINISTRATIVE COMPANY
CC DOCKET NO.: 02-6
FUNDING YEAR: (002 Through 2003
FORM 471 APPLICATION NUUMBER: 310459
APPLICANT NAME: Dar Al-Hikmah Elementary School
APPLICANT CONT"ACT: Lounay Amil
BILLED ENTITY MAME: Dar Al-Hikmah Elementary School
BILLED ENTITY MUMBER: 208847
BILLED ENTITY AND APPLICANT

CONTACT PHOME NO, (973) 785-2300

SERVICE PROVIDER: Independent Computer Maintenance, LLC
SERVICE PROVIDER IDENTIFICATION NO.: 143026575
SERVICE PROVIDER CONTACT PERSON: Anthony Natoli
SERVICE PROVIDER CONTACT PHONE NO.: 973-916-1800
SERVICE PROVIDER FAX NO.: 973-916-1986
SERVICE PROVIDER E-MAIL:

TONYN@ICMCORYORATION.COM

Enclosure 1: Copy «f Administrator’s Decision on Appeal -
Funding Year 2002-2003 for Dar Al-Hikmah
Elem¢ntary School dated November 16, 2004,

Enclosure 2: Copy «f Independent Computer Maintenance, LLC
Appeil of Commitment Adjustment -
Funding Year 2002-2003 for Dar Al-Hikmah
Elementary School dated May 12, 2004,

Enclosure 3: Copy of FCC Decision entitled “In Re
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“SLD found similaritics in Forms 470 and Technology Plans
among the applicants assoc iated with this vendor.

progess. As a result, the co nmi amount ig inded in full.”
(Emphasis added) (A copy »f the March 16, 2004 Commitment
Adjustment Letter is anpex: «d as Enclosure A of Enclosure 2.)

On May 12, 2004, ICM submitted it Leiter of Appeal with respect to the aforesaid
Commitment Adjulhnﬂnt Letter citing a nx mber of reasons why the proposed Commitment
Adjustment was improper and wrong, inch ding the fact that ICM had no contact with the
applicant, Dar Al-Hikmah Elementary School, during the period the Form 470 and Technology
Plan in question was prepared or filed. By letter dated November 16, 2004, the USAC issued an
Administrator’s Decision of Appeal - Fund ing Year 2002-2003, dmymz in full ICM’s appeal.

"The WMMMM,QQA cites the following

reasons for its rejection of ICM's appeal:

“It has been determined that the applicant documentation

that was submitted to SLD ¢ iring the course of the

Item 25 Selactive Review process indicates that similarities

in the Form 470: 693490000396814 and tschnology

plan exist. During the course of the appeal review,

it was determined that the ap licants' form identifier is the

Form 470 number, standard tervices are sought for each

service category, service or fiinction and quantity and/or

capacity i3 writton in all caphal letters. Upon review of the

Itern 25 d ion that v-as submitted by the appli

it was d ined that identical 1 exists for all

six competiﬁve questions, terplate fax back has identical
wording in what appears to bi: the same bandwriting, and the
template technology pian hay identical wording and format.
Based upon this documentation, € vwas dejgrmiped that similagities
xist within the Form 470 an¢ the technology plan which

indicate that the origins! vendor, Diveesified Computer Solutions,
Inc.. of the reference servico 1 xquests was improperly involved

i it ¢ass. Consequently, the appeal is

in the competitivg bidding pre
denicd in foll.” (Emphasis ad ied)

‘While ICM was apparently successfil in dispeiling the reason USAC originally rescinded
in full the FRN3, to wit, that ICM “was impre perty involved in the competition bidding process,”

the Admin; only modified the original inding to find thas there was an indication that the
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prior vendor, not ICM, was “improperly irvolved in the competitive bidding process” and
rejected ICM's appeal on that basis.

Notwithstanding the fact that ICM was apparently successful in convincing the
Administrator that the critical fact USAC 1iased its prior decision on was wrong and ICM was
not improperly involved in the competitive: biddi , the damage to ICM of rescinding in
full the FRNs remained intact. This dem:unwon by the Admm!slntor maust be reversed
because 1) it was clearly nrbnmy and upuctous 2) it fails any test of adequate duc process, 3} it
was decided based upon P | evidence and conjecture, and 4) it is not
supported by any factual determinations as well as the fack that it violates the holding and
directive of the FCC contained in n re Fec'eral-State Joint Board on Universal Service, 19 FCC
Red 15252, adopted by the FCC on July 22, 2004. [hereinafter /n re Federal-State]. On
November 23, 2004, ICM requested the SLD to reconsider its decision based upon In re Federal-
State bolding.

ARG UMENTS

1. These determinations by the Uni versal Services Administrative Company (“USAC™)
were founded upon assumptions which had no bazis in ﬁlctmdwmmlde in ée sbsence of
sufBicient information. Since the bases of UISAC’s were founded on mere
consequential avidence, and conj , the Administrator’s Decisi wasa:bxmrymd

prici p lar these inatio 18 were wrong for the following reasons:

A. As stated in ICM ' appeal of the Commitnent Adjustment Letter dated May 12,
2004, ICM had obtained from the USAC wibsite a copy of the Form 470 or had requested and
received from Dar Al-Hikinah Elementary tichool, a copy of the Form 470 and technology plan
that are at issue in this appeal. In addition, |CM had recuested and received other Forms 470 and
technical plans associated with other Form <71 Application Numbers being questioned by other
Commitment Adjustment Letters. ICM con pared the Fonm 470 and technology plan at issue in

this appeal with other Form 470 and technology plans which are the subject matter of other

Commitment Adjustment Letters received by ICM. A review of these Forms 470 indicated that
the Form 470 is a standard form with a few 1paces to be completed by the spplicant. The form
itself is obviously identical to all other Forms 470 and a detailed analysis of the applicant
cotmpleted sections of the Form 470 at issue in this appeal verses the Forms 470 at issue in the
other Comm:tmam A.d,ummt Letters indic ates that the Forms, while bemg similar, are

y not id  in all resp Furthe more, in al! likelihood comparing these Forms 470
to any othe: Forms 470 would yield similar 1esults.

With respect to the technology plans, ICM d the technology plan at issue
in thia appesl with the other technology plan:: being quecuoned by other Commitment
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Feileral-State Joint Board of Universal Service,
&t d:” adopted on July 23, 2004,

Gentlemen:

NOTICE OF APPEAIL,

Please accept this letter and its enclosures as Independent Computer Maintenance, LLC’s
(“ICM") appeal of the Schools and Libraries Division (“SLD”) of the Universal Setvice
Administrative Company (“USAC’™") Adm nistrator’s Decision on Appeal - Funding Year 2002-
2003, dated November 16, 2004. Said-decision denied in full ICM’s appeal of USAC’s
Commitment Adjustment Letter dated Maich 16, 2004, which letter rescinded in full the Funding
Request Numbers (“FRNs™) set forth below. A copy of USAC’s Administrator’s Decision on
Appesl - Funding Year 2002-2003 dated N ovember 16, 2004, is annexed hereto as Enclosure 1.
A copy of ICM’s Appeal to the USAC, an! its enclosures, is annexed hereto as Enclosure 2.

FnCTS

By a Commitment Adjustment Lett xr dated Macch 16, 2004, USAC advised ICM that,
under the above-referenced Form Application Number, the commitment amount for the
following FRN’s are “rescinded in full” aml requested the recovery of the funds to the extent
indicated below:

Funding Request Number (“FRN") Requested Recovery
807576 $ 34,344.00
807620 $132,606.00
807665 $188,682.12
807708 -0-

The USAC’s March 16, 2004 Comr itment Adjnstment decision was justified by USAC
because:



